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Robert Siaſis and others, aſſignees under the EP 
commiſſion of bankruptcy, iſſued againſt George A 'C Te 


Forbes of London, merchant, and John Clork . 


advocate in Aberdeen, their attorney, . 8 
ee © 
| Humbly ſheweth, 5 af . 
E 1 ae 
HAT George N a nitive of Scotland, was, for /, La in C01: 
many years, ſettled in London as a merchant. pale ed 4 ls © 
mong other branches of commerce, he dealt * 1 


| derably in anſwering commiſſions from merchants 8 2 POOL _ 

in Scotland, and furniſhing them with goods, for which they 4 Chg ban cath © 
ually paid him by remittances on London. But, as it hap- ,- YA YH. 

ph ſometimes, that he had debtors reſiding at a diſtance, e 

who were dilatory in their payments, he found it neceſſary to 

employ agents or factors at different places for recovery of | 

ſuch debts. Among others, he was in uſe of employing 

Gilbert Gerard advocate in Aberdeen, as his agent there, and 

to him he uſed to ſend the notes or bills of his debtors in 

A | that 
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that neighbourhood, with precepts directed to them, ordering 


them to make payment to Mr Gerard, for his behoof. - 
Mr Forbes's affairs having unfortunately gone wrong, a 


' commiſſion of bankruptcy was iſſued againſt him upon the 
Jan. 12.1757-12th January 1757 ; and upon the 15th of the ſame month, 


his effects were as uſual conveyed to aſſignees under that com- 
miſſion. Theſe aſſignees, in a few weeks thereafter, granted 
a power of attorney to the petitioner Mr Clark, for recover- 


ing debts and effects belonging to the bankrupt in Scotland. 


\Y 


George Forbes, upon the 9th November 17 56, had accepted 
a bill for L. 92, 6s. drawn by Provoſt William Mowat of A- 
berdeen upon him, payable fixty days after date, to Meſſ. 
James Dun and Company. This bill, which fell due about the 
time of Forbes's bankruptcy, was indorſed by Dun and Compa- 
ny to John Watſon, and by him to Roger Hag, Eh: and Com- 
pany, at whoſe inſtance it was proteſted on the 11th January 
1757; but the indorſation in their favour being fcored, John 
Watſon the indorfer to them, of new indorſed the ſaid bill to 


 Wilkam Aberdeen, who again indorſed it to George Turner ſhe- 


riff-clerk of Aberdeen. 9 

Upon this title to the bill and proteſt, Mr Turner is ſaid to 
have raiſed letters of arreſtment, (which have not yet been 
produced), dated iſt February 1757; and on the 4th of the 


Feb. 4. 1757. fſaid month of February, he arreſted in the hands of John 


Copland, Peter Reid, and others, ſuppoſed debtors to Forbes, 
and particularly in the hands of the ſaid Gilbert Gerard, For- 


bes's agent at Aberdeen. It appears, that Mr Turner, in the 


ſame year 1757, likewiſe raiſed a proceſs againſt Forbes, in 
this court, proceeding on an execution againſt him, at the 


| market-croſs of Edinburgh, pier and ſhore of Leith, as out of 
the kingdom, and obtained a decreet, in abſence, on the 2oth . 


of July 1757, for payment of the contents of the ſaid bill. 

Soon. after the bankruptcy, Gilbert Gerard conveyed to the 
ſaid John Clark, as attorney for the Engliſh aſſignees, certain 
debts due to Forbes, which he had aſſigned to Gerard in truſt 


for 


111 


for his creditors, a little before the commiſſion was iſſued a- 
gainſt him. | 

In May 1757, Mr Clark brought an action againſt ſundry of 
thoſe who were owing the ſaid debts, and others of the bank- 
rupt's debtors in Scotland, and particularly againſt Fohn Cop- 
land and Peter Reid, in whoſe hands Mr Turner had arreſted, 
as already mentioned. Copland and Reid raiſed a multiple- 
poinding, in which they called Mr Turner. Theſe proceſſes 
came before the judge of the high court of admiralty, when 
Mr Turner did not think fit to conteſt the aſſignees preference, 
and accordingly they obtained decreet againſt Meſſ. Reid and 
Copland, and other perſons indebted to the bankrupt. 

At this time, Mr Clark had not been fully informed of the 
ſtate of affairs between Forbes the bankrupt and his agent Mr 
Gerard, Mr Clark apprehended, that the aflignation he had 
obtained from Mr Gerard extended to all the effects or debts 
of Forbes which he had in his hands, and therefore he did not 
call Mr Gerard in the ſaid proceſs before the admiral, or for ſome 
time after think of any claim againſt him. But, in the month of 
May 1762, he obſerved a proceſs of forthcoming commenced 
before the ſheriff of Aberdeen, at the inſtance of John Gordon of 
Craig, to whom George Turner had aſſigned the aforeſaid bill 
and diligence upon it, againſt the above mentioned 70hn Cop- 
land and Peter Reid, and alſo againſt the ſaid Gilbert Gerard, 
founded on the arreſtment above mentioned uſed in his hands, 
ſo far back as the 4th of February 1757. MrClark thereupon, 
agreeable to his duty, compeared in that proceſs in behalf of 
his conſtituents the aſſignees; and compearance was alſo 
made for William Brebner, truſtee for the creditors of Provoſt 
Mowat, who likewiſe put in a claim to the ſubject in medio. 

In the courſe of this proceſs before the ſheriff, Mr Gerard 
was examined as to the ſums in his hands belonging to the 
bankrupt, when, after mentioning, That George Forbes had, in 
the years 1754, 17 55, and 1756, remitted ſundry bills, draughts, 
and accounts to him, in order to the receiving the payments 

| | thereof 
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thereof for his behoof, he inter alia declared, That upon the 
8 „ 48h day of February 1757, when the arreſiment libelled was 

* uſed in the declarant's hands, he had in his cuſtody the 
* ſum of I. 25: 13: 9 Sterling, which he had reecived in 
* part of the above-mentioned bills: That the declarant recei- 
* ved, on the gth day of February 1757, IL. 10 Sterling, in 
“part of a bill due by James Innes merchant in Aberdeen, 
* which was in the declarant's cuſtody previous to the ſaid 
** arreſtment ; and the declarant received L. 11 : 9: 2 Ster- 
© ling, as the balance of the ſaid bill, intereſt and expences 
* thereon, upon the th day of March 1757 : That the declarant 
** had likewiſe in his cuſtody, at the date of the arreſtment li- 
* belled, a bill, drawn by the ſaid George Forbes upon, and 
accepted by William Gordon of Fetterangus, dated 28th 
May 1754, payable on demand, for L. II, I d. Sterling, 
* which is not yet paid to the declarant ; and alſo a draught 
drawn by the ſaid George Forbes upon Bailie Osborne mer- 
* chant in Aberdeen, dated 3th of January 1756, payable 
* thirty days after date, for L. 11 : 13 : 8 Sterling, which was 
proteſted for non-acceptance and non-payment, on the 7th 
of February 1756, and which was never paid to the decla- 
* rant: That the declarant was due no more, for any cauſe 
* or occaſion, nor had other eſſects in his cuſtody, Oc.“ 
From this. declaration it appears, that the whole amount of 
the payments therein acknowledged to have been received by 
Mr Gerard, for the bankrupt's behoof, and not already ac- 
counted for, was L. 47: 2: 11 Sterling; but that only L. 25, 
13 5. 9 d. thereof had been recovered, and was in his hands 
at the date of the arreſtment: That the reſt of the money was 
afterwards paid in to him; and that he had ſtill two bills be- 
longing to Forbes in his hands unpaid. 
Buch appeared to be the ſtate of the fund in diſpute from 
Mr Gerard's declaration: But the litigation proceeded before 
the ſheriff, between Mr Gordon of Craig and the petitioners, 


upon the abſtract point of law, as to the preference * 
the 


5 


the aſſignment and the arreſtment ; and the ſheriff, on the 
26th February 1763, © in reſpec that the debt arreſted by the 
purſuer was contracted in London, ranked and preferred the 
aſſignees under the ſtatute of bankruptcy, and decerned.” 

Mr Gordon of Craig complained of this interlocutor, in an 
advocation, which came to be diſcuſſed before Lord Alemogr 
Ordinary. The debate was then renewed upon the general 
point of law; and his Lordſhip, the 27th July 1764, was 
pleaſed to pronounce this 1interlocutor : © Prefers John Gordon 
* on his arreſtment, in and to the ſaid ſum of I. 47: 2 11 
“Sterling, acknowledged by the ſaid Gilbert Gerard to have 
„been in his hands at the date of the ſaid arreſtment, for 
„payment to the ſaid John Gordon, pro tanto, of the ſums 
* contained in his intereſt produced; and decerns in the pre- 
* ference, and againſt the ſaid Gillert Gerard, and the prin- 
* cipal debtor for his intereſt, for payment accordingly.” 
| Againſt this interlocutor, pronounced in the cloſe of the 

ſeſſion, the petitioners gave in a ſhort repreſentation, upon 
the general point of the preference of their aſſignment, on 
the whole funds in Mr Gerard's hands: But upon the 4th of 
November laſt, the Lord Ordinary was pleaſed to adhere. 

The petitioners having thereupon conſidered with more at- 
tention the writs produced, and particularly Mr Gerard's de- 
claration, it thence occurred to them, that Mr Gordon's arreſt- 
ment could at any rate affect no more than the L. 25: 13:9 
which was in his hands at the date of the arreſtment, where- 
as the Lord Ordinary's interlocutor preferred him to the 
whole ſum of L. 47, 25. II d. Sterl. which comprehended what 
money Mr Gerard had received after the arreſtment, owing 
to its having been ſtated by Mr Gordon in the minute of de- 
bate, that ſo much was in Gerard's hands at the date of the 
arreſtment. They therefore gave in a ſecond repreſentation, 
ſtating that objection, as well as the general point of law. 
The Lord Ordinary, by an interlocutor of date the 21ſt De- 

. cember 
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cembcr 1764, ordained the repreſentation to be ſeen and an- 
ſwered. 

Anſwers were accordingly given in, wherein Mr Gordon, 
inter alia, inſiſted, That from a jotting on the back of the re- 
preſentation, ſigned with the initials of the Lord Ordinary's 
clerk, it appeared to have been preſented on the 19th of De- 
cember, which was one day too late, the days of reclaiming, 
from the date of the preceding interlocutor of the 4th of De- 
cember, having expired on the 18th of that month. And he 
Lord Ordinary, on the 15th of February laſt, was pleaſed to 
pronounce this interlocutor: Having conſidered this repre- 
*+* ſentation, with the anſwers made thereto, refuſes the deſire 
of the repreſentation, as incompetent, the ſame having been 
* preſented without the days of reclaiming ; therefore adheres 
* to the former interlocutor.” 

As the petitioners had no opportunity to reply to the above- 
mentioned objection, they were obliged to give in another re- 
preſentation upon that point of the competency of their for- 
mer repreſentation. But upon adviſing the ſame, with an- 
ſwers, on the 27th of June laſt, the Lord Ordinary was plea- 
ſed to refuſe the deſire of the repreſentation, and adbere. 

The petitioners muſt now_humbly ſubmit theſe interlocu- 
tors to your Lordſhips review, the rather that the Lord Ordi- 
nary's laſt interlocutors proceed folely on the objection to the 
competency of their former repreſentation, and not on the merits 
of the caſe. The petitioners do therefore propoſe, in the fit 
place, to ſubmit what occurs to them on the merits of it, and 
then endeavour to remove the objection upon the point of 
form. 

The firſt point which the petitioners have inſiſted on in this 
cauſe, is, That they, as aſſignees under the commiſſion of 
bankru ptcy, are preferable to Mr Gordon, who comes in place 
of the arreſter, upon the whole of the ſubjects in Gilbert Ge- 
rard's hands, in reſpect that the right thereto was legally 
veſted in them by the aſſignment long prior to the arreſtment. 

The 
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The petitioners will not here trouble your Lordſhips with all 
the arguments and authorities that have been uſed in other 
caſes or extending the effect of commiſſions of bankruptcy 
iſſued in England, to the goods and debts of the bankrupt in 
Scotland. So far the petitioners will be allowed to obſerve, 
that there ſeems to be the higheſt equity in giving aid to the 
operation of ſuch commiſſions, conſiderirg the purpoſe for 
which they are iſſued, and the diſtribution nt is made of 
the effects falling under the ſame. | 

By the ſtatute 21ſt James I. cap. 19. H 19. it is provided, 
* That all acts againſt bankrupts ſhall extend to ſtrangers 
“ born, as well aliens as denizons, as effectually as to natu- 
* ral-born ſubjects, both to make them ſubject to the laws as 
” bankrupts, as alſo to make them capable of the benefit as 
* creditors.” This is a generous regulation, and accordingly 
all the creditors of Engliſh᷑ bankrupts, in every part of the 
world, are allowed to draw ſhares of the bankrupt's effects 
equally as creditors reſiding in England. But in order to ren- 
der mutual juſtice, it ſeems neceſſary that the aſſignees under 
the commiſſion ſhould be allowed to recover the debts and ef- 
fects of the bankrupt, where- ever they are ſituated, in order 
to have them divided among the whole creditors. | 

Such right the aſſignees are unqueſtionably underſtood to 
have in the law of England; and your Lord{hips have in many 
inſtances, and it is believed invariably, ſuſtained their title to 
purſue for recovery of debts in this country ; particularly, 
in the lateſt caſe of the kind that has occurred, to wit, that 
of the competition among the creditors of 7hom/on and Tabor, 


your Lordſhips found, © That the aſſignees under the com- Dec. 20,1764. 


** miſhon of bankruptcy have a ſufficient title to compear and 
* compete in the action.“ 

Your Lordſhips have in ſome caſes even gone further, and 
preferred the aſſignees to competing creditors who had arreſt- 
ed prior to the date of the aſſignment, but poſterior to the pe- 


riod when the n was found to have commenced. 
Such 


AE 


Such was the judgment in the caſe of Captain Wilſon's credi- 
tors, 1ſt February 1755, fo far as related to the debts then in 
diſpute, which happened to be debts due by natives of Scot- 
land, but contracted in England, and payable there. The pe- 
titioners apprehend, that the ſubjects here in queſtion are ſub- 
ſtantially of the ſame kind, being debts contracted in London 
for furniſhings made by Forbes the bankrupt to perſons in 
this country. Such debts were originally payable, and 
ought to have been paid to him in London; nor does it appear 
that any of the bills accepted by the debtors made the ſame 
payable elſewhere. But ſuppoſing that to have been ſo, it 
would not have altered the original nature of the debt, no 
more than Forbes's giving precepts upon the debtors, ordering 
them to pay to Mr Gerard here; or Gerard's even receiving 
payment could do ſo. Mr Gerard was no more than a bak | 
or truſtee employed by Forbes for the debtors conveniency in 
receiving payment nearer to their own reſidence, than where 
the debt was truly payable. 

Suppoſe any of Forbes's debtors had given him in London a 
promiſſory note for furniſhings there made, and that the debtor 
had failed in payment, upon which Forbes had ſent ſuch note 
to Mr Gerard, with a ſeparate precept drawn upon the debtor, 
ordering him to pay the debt to Mr Gerard for his behoof, 
which was Forbes's practice ; 1n that caſe the petitioners ap- 
prehend, that the debt would have been ſtill confidered as an 
Engliſh debt, that intereſt would have been found due upon 
it, according to the Engliſh law; or if it had lien over for a 
ſufficient time, that the Engli/þ ſtatute of limitations would 
have been pleadable againſt it. In fine, the petitioners appre- 
hend, that the lex loc: contractus ought to regulate the conſti- 
tution, tranſmiſſion, endurance, and extinction, of debts, 
and that upon this principle the debts now in queſtion ought 
to be conſidered as Engliſh debts, and as ſuch falling imme- 
diately under the Engliſßh commiſſion of bankruptcy, in the 


ſame manner as if the debtors, as well as the creditor, 4400 
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ſided in Eugland, agreeable to the deciſion in the caſe of Cap- 
tain Wilſon's creditors. Rt 

It is indeed true, that in the caſe already mentioned, of 
Thomſon and Tabor's creditors, although your Lordſhips ſu- 
ſtained the aſlignee's title to compete, yet you found, That 
the proceedings under the commiſſion of bankruptcy did 
not bar the creditors of the bankrupt, whether their debts 
„ were contracted in England or Scotland, to affect their debt- 
© ors effects ſituated in Scotland, or debts due to them by per- 
* ſons there reſiding, by legal diligence.” And this deciſion, 


pronounced during the dependence of this preſent proceſs, has 


been ſince founded on by Mr Gordon, as importing, that his 
arreſtment ought to be preferred. | 

But, if the petitioners are rightly informed as to the circum- 
ſtances of Thomſon and Tabor's caſe, (with which your Lord- 
ſhips are much better acquainted), that branch of your Lord- 
ſhips judgment will not affect them. The petitioners are in- 
formed, that the arreſtments in that caſe were uſed before the 
aſſignment under the commiſſion of bankruptcy was granted, 


but after the period when the bankruptcy commenced ; and 
that the plea there inſiſted on by the aſſignees, was like that 
which had been ſuſtained in the caſe of Captain Wilſon's cre- 


ditors quoad the Engliſh debts; namely, That, by the rules of 
the law of England, the bankrupt was underſtood to be di- 


, veſted of the power over his effects retro from the period 
when his bankruptcy was found to have commenced ; ſo that 


he could not difpoſe of the ſame by any voluntary deed, nor 


could his creditors ſeparately attach them. The anſwer made 


to that plea was in ſubſtance, That this was merely a branch 
of the ſtatutory law in England, which could not operate ex- 


tra territorium; and that the comtas obſerved in one country 


with reſpect to the laws and cuſtoms of another, did not ex- 
tend ſo far, as to give ſuch effect in Scotland to an Engliſh ſta- 
tute, in prejudice of the diligence uſed by creditors con- 
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form to the law of Scotland. Your Lordſhips accordingly ſo 
found. 

But in the preſent caſe, your Lordſhips will be pleaſed to 
obſerve, that the arreſtment is not prior to the commiſſion of 
bankruptcy, nor to the aſſignment under the commiſſion, 
bus, on the contrary, near a month poſterior to both. There 
is therefore no occaſion, in this caſe, to conſider the effect gi- 
ven to commithons of bankruptcy in England prior to the 
aſſignment of the bankrupt's whole effects to truſtees. The 
only queſtion here is, whether that aſſignment ſhall be allow- 
ed to have effect from its date, for preferring the aſſignees be- 
fore a poſterior arreſter? Or, If the arreſter ſhall be preferred, 
merely becauſe the aſſignment was not firſt intimated, agree- 
able to the forms of the law of Scotland? 

Here, the petitioners humbly apprehend, that the comztas 
which your Lordſhips have always ſhewn, with regard to 
deeds executed in England, falls directly to be applied. En- 
gliſh voluntary aſſignments require no intimation, but are ef- 
fectual from their date; nor are the aſſignees to be ſuppo- 
fed verſant in the forms of the law of Scotland, and by their 
reſidence, are in a ſituation that diſables them from making 
the intimation as early as a creditor on the ſpot may arreſt. 
The allowing the ſame effect to an Engh/h aſſignment here as 
in England, is therefore founded in equity, more eſpecially 
where it is an aſſignment under a commiſhon of bankruptcy, 
granted for the benefit of the whole creditors, and immedi- 
ately notified in the London gazette. In this caſe the arreſt- 
ment is ſo long poſterior to the aſſignment, that the arreſter 
might have had, and muſt be preſumed to have had, notice 
of the commiſſion and aſſignment by that channel, as well as by 
private information, before he uſed that diligence: And it cannot 
be diſputed, that Gilbert Gerard, in whoſe hands the arreſtment 
was uſed, and who was Forbes's agent, had notice of the com- 
miſſion and aſſignment long prior to the arreſtment now 


founded on. The preferring the aſſignees in this caſe, conſe- 
. 
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quently cannot be conſidered as any hardſhip upon the arreſt- 


er, or even as any departure from the rules of the common 
law of Scotland. 

The petitioner ſhall here leave this point with your Lord- 
ſhips; humbly apprehending, that they are intitled to a total 
preference, upon the principle, Prior in tempore, potior in jure, e- 
ven ſuppoſing the debts in queſtion could be conſidered as Scots 
debts; and, a fortiori, if the ſame are found to be Engli/h 
debts, and, as ſuch, more immediately falling under the com- 
miſſion of bankruptcy. 

But, in the /econd place, If the petitioners ſhould be unſuc- 
ceſsful in that plea ; yet as it cannot be diſputed, that the af- 
ſignment will intitle them to a preference, if the arreſtment is 
found to have been inept; or, in ſo far as the ſubje was not 
thereby legally attached : So the petitioners apprehend, that 
they are, ſeparatim, intitled to be preferred on this other ground. 

It has been already obſerved, that Mr Turner, the cedent of 
the petitioners competitor, raiſed letters of arreſtment in com- 
mon form, upon a bill accepted by Forbes the bankrupt, payable 
at London, and proteſted there; and that he afterwards brought 
an action in this court againſt Forbes, upon a citation at the mar- 
ket- croſs, and pier and ſhore; and obtained a decreet, in ab- 
ſence, for payment of the contents of the ſaid bill. Now, the 
petitioners apprehend, that the ſaid arreſtment againſt Forbes 
was inept; becauſe, though a native of Scotland, he was a 
merchant reſiding in London, where he had his domicile and his 
trade; and was not ſo far ſubject to your Lordſhips juriſdic- 
tion, that his effects could be arreſted in the ſame manner as 
thoſe of a perſon reſident in this country might be. 

In order to have founded a proper attachment of Forbes's ef- 


fects, Mr Turner oughtto have firſt obtained a warrant for arreſt- 


ing the ſame juriſdictionis fundande cauſa, upon which he might 
have raiſed a proceſs againſt Forbes for payment of the debt; 
and, upon that dependence, have obtained letters of arreſt- 


ment for ſecuring his preference upon thoſe effects. Mr Turner 
erroneouſly 


. 


erroneouſly ſuppoſed, that Forbes had a forum in this coun- 
try, becauſe he happened to have debts owing him here; and, 
upon that miſtake, began with a common arreſtment ; and 
afterwards purſued a proceſs of conſtitution ; whereas he 
ought firſt to. have founded the juriſdiction in the manner 
known in the law and practice of this country, and then 
brought his proceſs, and arreſted. 
This preciſe point occurred in the caſe of Thomſon and Ta- 
bar, where ſome of the creditors, without uſing arreſtments 
juriſdictionis fundandæ gratia, raiſed proceſſes againſt the bank- 
rupts before the judge-admiral ; and, upon the warrant uſual- 
ly contained in the ſummons or precept of that court, directly 
arreſted the debts due to them here. Others of the creditors 
had bills drawn by the bankrupts upon perſons in this coun- 
try, which were proteſted for not acceptance; and they there- 
upon raiſed letters of horning, containing warrant to arreſt, 
againſt the bankrupts in common form; upon which they ar- 
reſted the debts due to them here. The objection to both 
made by the aſſignees of the bankruptcy was, That although 
Thomſon, one of the bankrupts, was a native of Scotland, yet 
as he had been long ſettled in London, he had no ſuch forum 
here as could directly ſubject him, ratione originis, to actions 
in the courts of law, or to arreſtments of his effects, without 
any previous ſtep taken for eſtabliſhing the juriſdiction by an 
arreſtment juriſdictionis fundande gratia; and that he or his 
partner happening to have moveables here, or nomina debitorum, 
could not per ſe eſtabliſh ſuch a forum or juriſdiction as could 
make the diligence that had been ſo uſed effectual. And your 
Lordſhips, upon the moſt mature deliberation, © Suſtained 
the objections to the arreſtments which were uſed upon the 
depending proceſſes againſt Tabor and company; and likewiſe 
to the arreſtments which were uſed upon hornings againſt 
* Thomſon and Tabor, upon bills proteſted for not acceptance, 
« for recourſe, in reſpec there was no arreſtments previouſly 

laid on juri/didions fundande cauſa.” : 
| | The 
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The petitioners apprehend, that this is a deciſion directly 
in point to the preſent caſe; and that their competitor's 
arreſtment having been inept, they fall to be preferred to the 
whole ſubject in Mr Gerard's hands upon their aſſignment; 
which was long ago judicially intimated by this process. 

3t10, Suppoling the arreſtment had proceeded upon a pro- 
per warrant, the petitioners ſubmit it to your Lordſhips, if 
the effect of it is not cut off by the quinquennial preſcription. 
The execution of arreſtment bears date 4th February 1757, 
and the citation given Mr Gerard the arreſtee, in the proceſs 
ot forthcoming, according to the extract of that proceſs, 1s da- 
ted the 3d of February 1762, being the very laſt day of the five 
years; but the common debtor, who is a neceſſary party. in 
a proceſs of forthcoming, was not cited till after the expiry of 
the five years, and was then called to appear before the ſhe- 
riff of Aberdeen, upon letters of ſupplement, as out of the 
kingdom; and the proceſs was not judicially called till long 
after the five years. | | 

And, /afily, Were the arreſtment in all reſpects unexcep- 
tionable, yet it certainly could affect no more than the mo- 
ney belonging to the bankrupt, which was in Mr Gerard's 
hands, at the date of it, being only L. 25 : 13 :9; and could 
neither reach the ſums he afterwards received, nor the bills 
then in his hands remaining unpaid at the date of his decla- 
ration, | 

There is no point ſeems clearer in our law, than that an 
arreſtment can only affect debts due by, or moveables in the 
poſſeſſion of the arreſtee at its date, and cannot reach vouch- 
ers of debt in the hands of a factor, or monies he afterwards re- 
ceives. It is therefore of no conſequence, that Mr Gerard, at the 
time of the arreſtment, was poſſeſſed of the bills upon which 
he afterwards received payment, and of thoſe which are ſtill 
outſtanding. He was not then debtor to Forbes in the contents 
of thoſe bills: it was the accepters of the bills that were debt- 


ors to Forbes; and an arreſtment of bonds or bills in the 
. hands 
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hands of an agent, never was ſuſtained as effectual in our 
law; on the contrary, in the ſame caſe above mentioned, of 
Ihomſon and Tabor, arreſtments were uſed in the hands of 
William Cumming, who held certain bills due to the bankrupts, 

and was their agent in this country. Theſe arreſtments were 
objected to, on the ground above ſtated ; and your Lordſhips, 
without difficulty, ſuſtained the objection, though the point, 

it is believed, is not yet finally determined, being poſtponed 
till Mr Cumming's oath ſhould be adviſed. But if theſe ſums 
and bills now in queſtion were not affected by the arreſt- 
ment, there can be no doubt, that they are carried by the pe- 
titioners aſſignment, which has been long ago judicially inti— 
mated in this proceſs. 

Theſe are the grounds upon which the petitioners humbly 
hope for relief on the merits of the caſe, if ſtill competent for 
them to apply for it: And this leads them to conſider the ob- 
jection ſuſtained by the Lord Ordinary to their ſecond repre- 
ſentation, as without the days of reclaiming. 

And, in the / place, As the petitioners humbly hope that 
they have ſatisfied your Lordſhips, that they are legally in- 
titled to be preferred to Mr Gordon upon the whole, or at leaſt 
on a great part of the ſubject in Mr Gerard's hands: and as 
your Lordſhips have undoubtedly the power of diſpenſing with 
forms, when they interfere with material juſtice, and when 
they have not been wilfully neglected; ſo they flatter them- 
ſelves, that your Lordſhips will not incline to permit them to 
forfeit, on this ground, any right that they may otherwiſe 


appear juſtly intitled to. 


2do, The evidence appealed to, for ſhewing that the repre- 
ſentation was preſented without the days of reclaiming, is the 
jotting on the back of it, ſaid to be of the hand-writing of the 
Lord Ordinary's clerk, and bearing it to have. been preſented 
on the 19th December; whereas the 18th was the laſt day. 
The petitioners ſubmit it to your Lordſhips, if that jotting is 
per Je ſufficient evidence of the fact. It is poſſible that the 


clerk 
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clerk may have miſtaken the date; and it is certain that it 
was drawn by the petitioners counſel far within the days of 
reclaiming: neither had it occurred that it came too late, 
when it was appointed to be anſwered ; nor indeed till the an- 
ſwers came in, and ſtated the objection founded on the afore- 
ſaid jotting. 

3tzo, The repreſentation itſelf contained new matter, which 
had not been before argued, nor even occurred to the peti- 
tioners ; particularly what reſpected the payments received by 
Mr Gerard, after the arceſtment and the bills ſtill remaining 
_ in his hands unpaid; and to both of which the petitioners 
had clearly a preferable right. 

And, 4to, By the interlocutor, againſt which that repre- 
ſentation reclaimed, the Lord Ordinary had not only preter- 
red Mr Gordon, but decerned againſt Mr Gerard for payment 
of the whole L. 47: 2: 11. Now your Lordſhips will ob- 
ſerve, that the proceſs advocated from the ſheriff, was a 
forthcoming purſued by Mr Gordon, againſt Gilbert Gerard, 
John Copland, and Peter Reid; and that the petitioners and 
William Brebner compeared therein; and competed with Mr 
Gordon. The letters of advocation ought therefore to have 
contained, as uſual, a warrant to cite all the parties in the in- 
ferior court; and particularly Mr Gerard, in whoſe hands the 
money was lying. This, however, Mr Gordon neglected ; and 
the petitioners are informed, that no decreet could therefore 
have been extracted againſt Mr Gerard upon the Lord Ordi- 
nary's decerniture, reclaimed againſt by the repreſentation i in 
queſtion. 

Mr Gordon himſelf was ſo ſenſible of this, that after the firſt 
interlocutor, he got a new bill of advocation paſſed upon this 
ground, „That in the will of the foreſaid letters of advoca- 
tion, there is no warrant granted, either for citing the ſaid 
Gilbert Gerard, John Copland, Peter Reid, or Wilham Breb- 
* ner.” Upon that bill he expede new letters of advocation, 
containing the neceſſary warrant ; but he did not get that 

new 
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new advocation called before Lord Nisbet ſooner than the 18th 
December, being the day before the repreſentation in queſtion 
is marked to have been preſented, and long after the whole 
interlocutors therein complained of were pronounced. It is 
ſubmitted, therefore, if this defect of form in the advocation, 
ought not to have the effect of keeping open the interlocutor 
pronounced before it was ſupplied, at leaſt for a ſingle day. 


May it therefore pleaſe your Lordſhips, to alter. the Lord Ordi- 
nary's interlocutors; and to prefer the petitioners upon the 


whole ſums of money, and grounds of debt, belonging to 
George Forbes, in the hands of Gilbert Gerard; or at 


leaſt, to find, That the arreſtment could at the utmoſt only af- 
fect the ſums in his hands on the 4th February 1757 ; and 
that the petitioners are preferable upon the ſums he after- 
wards recerved, and upon the grounds of debt due to Forbes, 


F which Gilbert Gerard was poſſeſſed at the time of his 
declaration above mentioned. 


According to juſtice, Oc. 


DAV. RAE. 


